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7. : 
APOLOGY 
FOR THE 


 Eaſt-India Company. 


q to be ſpoken by me before, a Committee of 
the late Houſe of Commons ; but my An-- 
 czepts at the Bar, thought it better to rely 


; upon the ſuppoſed Defe&t of Proof for the Mat- 

| ters alledged againſt the Eaft-Ind;a Company, than 
| to juſtify the Fat ; which if proved, and not de- 
| fended,was likely to have that Conſequence which. 


is well known to-have hapned, | 
. Thavehere confidered all the ObjeQions which. 


: have occurred:to me againſt the Exerciſe of ſuch. 
' Powers, as 'tis not to be denied but. the Company 


thought were warrantable. |: -:. 


- .L; urge .not;;this as if. an Act of Parliament for 


; ſetting convenient-Powers were needleſs,0r not de- 


fired by them; but to ſhew-that. thoſe their Acti- 
ons which have been;moſt complained of, have not 
been without Precedent and Countenance from Le- 
gal Authorities. | © on 


"hu —© 1. The. 


HE Subſtance of what follows was intended Inroduition. 


Firſt, Chatge, 


Second Charge. 


Firſt ſeizing 


Ships and 
Goods, 


(4) 
T. The two great Charges againſt the Compa- 


ny;-erethe-ſeizing-of -Ships-and Goods of -#nrer1g-+ 


pers, and condemning thenras forfeited, © -— ---- 


IT. The paſſing Sentence of Death, and exe- 
cuting Men, by the Gevernor at St. Helena, in a 


Method not wholly agreeable to the Laws of Exg- 


land or —_— proquring 4 Corf aſton from the 


King, for*tfying and executing-Men there, by 
Martial Law, ; E.-- - [1 xx 

T. That in relation to Ships and Goods ſeems the 
leſs likely to be according to Law, fince it was not 
juſtified? mn <the time> when” Feſferies was Chief- 
Juſtice, and the Kzzg's Power even for prohibiting, 


| Jabours with the Diſadvantage of having Judg- 


Falſe Mediums 
formerly uſeg. 


ment for it-in irregular times}- ard 'the Grouygds: 


or which moſt:weight was laid, fvitable to fych 
times,” As; | * TROKREG U $45 a 12.9 (# 1 ST 1 al; = 
1. A Prevogative to forbid: Trade with Tzfidels, 
who remaining'perpetual Enemies to the Nation, 
yet were to be: Friends to part: and this upon a 


Principle: that would reftrain the Propagation of 


the-Goſpel, -a$well-as of 'Trade; as if the' Danger 
of being infected witli! their Infidelity were 


greater [than the: hopes of converting them : -or 


that they who were free of ſuch a Company had. a 


particular Antidote againit it. ED... 
2. The other ground, though not ſo ridiculous, 
has leſs colour of Law, which was the King's Pow- 
er, for the benefit of particular Perſons, to dil- 
penſe with A#s of Parliament reſtraining Trade ; 
from whence they would” infer an: equal Power of 
reſtraining, where Common of Statiite Law- gave a 
Liberty. But without the help of fach falſe Me- 
diums, I doubt not to prove very plainly, that 
| neither 


Ms. .-. 8 


(5) 


neither Common nor Statute Law, give any Coun- 
tenance for interloping within the Extent of the 
Eaſt-India Company's Charter : and that fuch as 
trade thither, not being of the Company, or li- 
cenſed by them, incur the Forfeiture of the Ships 
and Goods with which they interlope, and that ac- 
cording to the Law of England, as it has been 
taken ever ſince Foreign Trade appears to have 
fallen under its Regard. 

That the Company's Charter and Proclamations 
thereupon prohibit zzterl/oping upon ſuch Penalties, 
is cot denied: So that the only Queſtion here 1s, 


 Whar Countenance ſuch Prohibitions have in our 


Law. 

ObjefF. T meet with an Objettion in the begin- 
ning, as1if ſuch a Reſtraint were againſt the Law 
-of Nations ; of which ſome ſuppoſe it to be a Max- 
im, that Commer: ought to be free: which 1s not 
1mplied in the publick uſe of the Sea and Shores al- 


lowed in the Civil Law to ſome Purpoſes: But Vid. 7uſtn. _ 
'Tift, de verum 


were ito, care muſt be taken for ſuch an Inter- 
pretation,. that one Maxim do not thwart another. 
-Wherefore ſince according to the Law of Nations, 
of thoſe . things to which: all have' equal Right, 
Tpecial Property is acquir'd- by Occupancy, or pri- 
mier Seizin; .The Rule tor Liberty of Commerce 
mult be qualified ſo, as not to- prejudice that Pro- 
perty, which has been"acquired and improved at 
the Expences of *others.. According to which, in 
our. Law, no Man can uſe his own to the Damage 
of his Neighbour's Property firſt ſetled. Where- 
fore, though we ſay, cujus eft Solum, cjus oft uſque 
aa Celum;. yet a Man may not by building upon 
his own ground ſtop up his Neighbours more an- 

ClEnt 


Of Liberty of 


2 Infl, jo. 199. 


Vid. Hoſmanni 
Lexicon Tit, 
Com.-Conmmer{.. 
vid. Juſtin. Cod. 
Lib. 4. Tit, 40. 


- 


Xo Monopoly. 


(6) 


cient Light : Nor yet can he uſe his own to the 
Injury of the Publick, and therefore cannot turn 
his Land into a Park, Chace, or Warren, without 
Licence from the Kyzg, who 1s 1ntruſted for the 
Publick, to ſee that all, or a convenient Quantity 
of the Land uſually plowed, be kept in Tillage. 
But as to Commerce, there is no ground for the 
Belief that it ought, by the Law of Nations, to be 
abſolutely free, either between Natiovand Nation, 
or for all the Subjects of the ſame Nation : for this 
we mult judg either according to natural Equity, 
or the common Practice of Ngqti0as; The firſt is cer 
tainly againſt reaping the Benefit of another's Coſt 
or Labour, and the Pradice of Nations agrees with 
it;; impoſing Taxes upon Goods imported or ex- 


ported, and prohibiting Perſons and Merchandizes 
as they ſee cauſe. And thus it was with the an- 
cient Romans, -who' had their Gomes Commercio» 
7x; Saperviſors of Commerce ; who were to ſee 


that none traded beyond the Bounds, or with other 
Merchandizes than were allowed by the Govern- 
ment : And what Freedom of Trade ſoever might 


beallowable where it depended only -upon a Liber- 
ty granted by one Prince to the SubjeQts of ano» 
ther, all ſtanding in equal Capacity as SubjeQts 3 
yet where the Circumſtances are ſuch, that the 
[Trade muſt be maintained by Gariſons and armed 


Forces ſent by . the Traders; there can be no Rea+ 
ſon for others to have any Liberty, till they have 


allowed their Proportion of the Charges. 'Nor 


can this be looked upon as a Moropoly, .odious in 
the Eye of the Law, till it 1s proved: to be. aRe- 
ſtraint of ſuch Trade as others were intitle td by 

But 


_ EARS ot, hy 


wet do of 2 . 


C1 


But to come to thoſe plain Authorities in Law 
which ſupport the Companies Charters, 1t will ap- 

ar: 
FP Eir, That at Common Law the Kzag might 7* nt 

os | ; 0 probi- 

prohibit any Perſon or Perſons from going beyond tir perſons from 
Sea ; and is Judg of the Grounds. The Ne exear 89ing ont of the 
Regnum is ſerved only upon particular Perſons ; but — 
Fitz-Herbert tells us that the Subject may be prohi- lar Perſons. 
bited by Proclamation as well as by Writ, and the 
Reaſon given extends to all, becauſe every one 1s + oh 
bound to defend the Kjzg and his Realm. Where- 
fore [this is rightly explained in Dyer, where 'tis 2 
faid to be agreed by Fitz-Herberr, © That the Dye. fo. 1654 
* King may by his General Proclamation, or Spe- 
** cial Prohibition reſtrain his Subjects from going 
© beyond Sea. There is indeed a Qzery put upon 
the Suggeſtion in the Wrir, which in Dyer is 
thought not to be traverſable. 

The Statute which excepts notable Merchants 5 R. 2.C. 2- 
from need of Licences to go beyond Sea: 1. Gives 
no Power againſt a Prohibitiov. Nor 7. Were any 
Merchants zotable in the Eye of the Law, but 
thoſe of the Staple, which at the beginning were _ 
only Foreigners, as appears not only by Magna Char- = Pijr4 29, 
#4, which provides for no other Merchants; but 7 
more particularly by the Statute of the Szaple, 
which prohibits Engliſh, Iriſh, and Welſh, from 
carrying Staple Commodities out of the Realm. 
This the King had diſpenſed with, but our Mer- 
chants Denizens not thinking that ſufficient War- 
rant, obtained an ACt 34 Ed. 3. to give them the 
lame Liberty with Foreigners, which was a mani- 


Vid. Rolls Ab, 
Tit, Prerog. 


feſt Departure from the ancient Policy of the King- 


dom, for bringing Foreign Merchants with thetr Mo- 
nics hither. | | Secondly, 


(8, 
The King's Secondly, The Kzng might at Common Law e- 
#09 wir 6 rect Societies or Companies for the Maintenance; 
ng Societies ſo) , ; , 
Trade and ve- Enlargement, or ordering of any Trade of Merchan- 
ſtraining othirs. 4,22, and none to have Liberty to trade in ſuch 
Commodities, or to ſuch Parts as are limited, but 

thoſe that are free of ſuch Societies, or licenſed: by 
21 J41.5.3- them: this appears in the Statute of Mopopolies, 
which excepts ſuch Companies out of that Law, 

and the Eaſt-India Company having Exiſtence then, 

Po manifeſtly within the Exceptions. | 

| | This Power of ereCQting ſuch Societies excluſive 
{12H.7.c.6, of others, appears more antiently, 12 H.7. The 
11 Merchants Adventurers of ſeveral Parts of England 
4 G3» | petitioned the X7ng i» Parliament, ietting torth 
[i "\ mn | the Liberty they had to trade to many Places in 
\. | League and Amity with the King, but that the 
\ Merchants Adventurers of London, exatted of 
N them 40 /. Fine for Liberty to buy and ſell at the 
+1 Marts, The AQ gives them free Paſſage, Reſort, 

Courſe and Recourſe to: the Marts in' Flanders, 

Holland, Zealand, Brabant, and the Places adjoins 


ing thereto, paying only ten Marks to the Com-. 


any. 
; This gives no larger Liberty, only leſſens the 
Payment for it, and but to ſuch Places as are ſpect- 
fied in the AC. Bp 
x Rellsſ.4. "The Caſe of the Taylors of Tpſwich, and others of 
the like Nature, wherein Reſtraints of Trade by 
the By-Laws of Companies have been condemned, 
£ome not within this : For x. They are of Inland 
Trade. 2. In that caſe no Man was to exerciſe the 
Trade, but {uch as the Maſter and others of the 
Company ſhould approve of, which might occaſi- 
on a total Reſtraint. Lt Oe | RY 
LE, | 1. Thirdly 
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: (9). 
+ Thirdly, The King might ercCt Szaples, or Trea.- Kie' 


ſuries for Commodities of home-Growth or Many- ;;,, _ 
fatture: and no Man could, without the Kzag's 
Licence, engroſs Quantities of theſe to carry. el{e- | 
where,than to Domeſtick or Foreign Szaples : Nor, Vid. 12. X, 7. 
as appears by the foregoing Head, could carry to "" 
the laſt, unleſs he were a Merchant of the Staple, or 
licenſed by them. 4 
Foreign Staples depended upon the Kjng's Trea- 
ties with Forcign Princes; and upon any Inconye- 
niences ariſing, either the Kzg's Grant of the Sra- Vid. 21. E. 3, 
ple,. his Treaty with the Prince, or the Prince's 7; "2 _ 
Ambaſſador reſiding here, were to be conſulted. & 13.5. #... 
And the Statute 18 Ea, 3. ſhews, that the Kzng 13 3 Rot. 
alone had granted a Szaple at Bruges, which Grant = ng A 
they do not in the leaſt queſtion, but pray redreſs 
upon ſome Inconvenience which had ariſen by an 74 
Ordinance made in Flazders. EY 
Till the Saples came to be fix'd in Parliament,the 
Kznz of his own Authority appointed them with- 
- in his own Domanions, as 15 evident by the Statute 
{ of 2 E. 3. (which ſays, that the Staples ordained 2 £3: % 2- 
by Kings in times paſt ſhall ceaſe) at leaſt as this is 
explained by ſubſequent Parliamentary. Proceed- 
1ngs. 
ic The Commons 47 E. 3. petition that the $z4- 47 E. 3-N. 17 
* ple may beat Calais, and that no Patent or Grant 
* be made to the contrary. | wg BE; 
; Ref. | 2 F 4 
| © The King will appoint the $2 aple as by Coun- : 
£ fel he ſhall think beſt. + pM 
Yet it appears that before the 50th, the King 59 Z. 3+ 
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; hadof higown. Authority appointed. it atiCalais ; |, 
| for the Commons then, in their Complaint, againſt 4 
| evil Counſillers, deſired it may be enquired of fuch 'v 


f 


| 


| 


[4 
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(10) 
of the K;ng's Council, as tranſported Steple-Wire 
and BuHon to other Places than Calass. 

- Nay, _ it ſeems it had been diſcontinued, 
he had by Afent of his Councilappointed it at Ca- 

Ctasft 41. E. [ais before the 47th, for in the 41f, reciting ſuch 

$IKS = his Eſtabliſhment, he gave ſpecial Licenſe to ſome 

0 hferding £O Carry, Goods elſewhere : And the Statute of 25 

a general Re- FE, 3.6.2, takes ſpecial Care to preſerve the Sta- 

frat. pleat Calais by a ſaving to that AQ. - 

$oE.3.N.g3, In the 50th of E. 3. The Countries of Lizcols, 

&c. pray that the Staple may be at Lincoln, as it - | 

was at the firſt Ordinance ;- and-not at St. Botolph' -- 

"Tis anſwered, it ſhall continue at Botolph's at 
the Kzzg's Pleaſure. = 

2 7.5.51. The Reſolution x Eliz. that a Grant for Malmſy 

_ to be imported only at South-hampton was void, 1s 
not contrary to this Power of the X;zg.in confining 
Trade to a particular Place : becauſe it was by an 
expreſs Act of Parliament made lawful to carry 

27 E.3.c.6. Wine to any Port: AndI am treating here only of 

" a ſuppoſed Liberty at Common-Law; and the 
Reftraint of fuch Liberty. 
Fe Inference, Tf then the King can prohibit Trading to any 

Parts of the World, but where he fixes his Szaple, 

unleſs the Trade be opened by Att of Parliament, 

and yet may licenſe ſome to trade elfewhere; much 
more may. he prohibit Trading in or to ſome one 

Place, yer licenſe others to trade there ; for a Pro- 

hibition of Trade to any Place but one, or ſome 

few, certainly argues a greater Power than to 
prohibit, only 1n Relation. to fome particular 

—_ = 

The King's Fourehly, As the King mehbt prohibit the carry- 

n_—_— ing out Staple-Commoidities ellewhere than to the 

90s S19P®- Staple ; fo he might, when he ſaw cauſe, prohibit 

| eyen the carrying ſuch thither. Thus. 


7 


L 2 
Rn - INEDIED 


(24 *} 

Thus tho Wool was a Staple Commodity, I find, a Pe. 3 E. r. 
Pardon for the Exportation of prohibited Merchan- Jr o 
dize of Wool, upon Submiſſion and Fine to the Fla, * 
King. £ - | ED 

Bot becauſe thismay poſſibly be for trading elſe- 
where than to-the Szaple, this Power will not fully: 1 5 
appear till we cometo that Exception,for the Kzmg's 
Prohibition,which,asI ſhall ſhew,runs through thoſe 
Statutes which are the: moſt in Favour of Mer- 


. chants; yet it was admitted in the Argument of 


Saxd's Cale againit the Company, that in time of 
Plague, or when the Commodities are . needful 
here, the King may prohibit the exporting even 
thoſe of the Staple. 

Fifthly, The King might prohibit the Exporta- The King's 
tion or Importation ot any Commodities not of the 772% topos 
Staple, as appears beyond Contradiftion from the ,,; i he 5:4 
Petition of the Commons, -1 H. 5. with the p. A 
King's An{wer to it. £2) 

* The Commons pray that all Merchants may þ,, pe. x, 
& exporttoany place, or import from any place #. s {| 
© any Goods, except Goods of the Staple, at their : 
* Pleaſure, notwithſtanding any Proclamation to | 
« the contrary. 16,45 41 ban 

This is denied : for the Anſwer is, 1 


L 


Le Roy woet eftre adviſe. | 
This indeed {ome will have .to be occaſioned by 
an Embargo in time of War : but it appears by the 
Circumſtances of_ the time, that there was. note 


. then,brany immediate Preparation for one ; bekides 


if there were Wars, 'tis highly improbable that-the 


" Commons would pray a.general Liberty of Trade. 


But farther, to confirm this Power in Relation” _ 


| to Commoditigs\whbijbh were, ng} Steple: Butter and 
. Cheeſe having been Commodities of tha Sreplhy hut 
OL B 2 


* diſtapled, 


| ('12-) 
__*” diſtapled, by reaſon of not being able to bear the 
18, H.6.0.3- Charpes incident to the Staple; though leave was 
| given to carry them to any place in Amity ; there 
is an expreſs Proviſo, that the King may reſtrain 
> the ſame, when it ſhall pleaſe him. | 
No ſuch Liberty, Now whereas Men fancy that at Common-Law 
of Foragn Trait every Man had an entire Liberty to trade to any 
Law, a Mis parts; let us conſider the true State of Trade, and 
fancy. it will appear, that if the Sratures do not help 
 *(which I ſhall ſoon conſider) Merchants Deni- | 
zens have no Pretence to Liberty, eſpecially a- 
gainft the King's Prohibition ; unleſs it be to 
places where Trade is opened by particular Sta- | 
F.3.1, 1.c.6. tutes ; as to the Dominions of Spain, France, Por- 
| tugal, &c, Or to Staples, which were at firſt ere. | 
E ed by the Kjng's ſole Authority, Till the Statute 
| \ 34. E.3. they could not trade abroad in Perſon | 
even with any Staple Commodity : Other Trade 
muſt be carried on with Gold or S:tver, or with 
t |  Goodsand Manuf aftures not Staple. | 
Y.2.2.6.cm The Exportation of Gold and $:/ver, the Kings 


tfomed, might have prohibited at their Pleaſure till 15. 


[17 E. 4. made 
/ perpetual, 3 Hl Car. 2. 


7.c.8.altred, And it appears Þy the Statute of 2. H. 6. that | 
:5-C. 2.6.7: the Staple at Calais took in all Merchandize from 
hence, beſides Woolley Cloth and Herring : For 
Woollez Cloth the Staple was at Flanders. So that 
Herring ſeemed the only Trade at Liberty : which 
; however, being Vittuals, was within the Reaſon of 
1 'the Proviſion in the Statute of x8. H. 6. concern= + 
\ ing Bytterand Cheeſe. And the common Courle of 
SY | * Reſtraints by the Kyng's Proclamations. 
T _ 3-N: Thus TIfind a Proclamation in the 40thof Ed. 3. 
*"Fictualia, againſt carrying Cor or Other Vitals from the 
The of Wight. 10 <0; IO vw Wa # 


ry 
"CARP. WIRING. 
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( 13 ) 
Another afterwards againſt carrying Wine out 46: £4.3. F. 
of England. : 21, & 
And an Indictment 1n the 36th for carrying Corp 36. E. 3. Rolls 
beyond Sea, againſt the Kyzzg's Proclamation. Fit, Prerog. 
 Sixthly, The general Courſe of the Statutes ex- The Statutes ex- 


preſs or imply the Kjng's Power of probibiting $959 imply the 


King's Powerof 
Goods and Perſons. prohibiting. 


This does Magna Charta it ſelf very plainly, and gre Charts 
ſo as to ſerve for an Explanation unto all other Sta- c. 30. 


-tutes concerning Merchapts. 


** Let all Merchants, ſays it, wzleſs they were 
« publickly prohibited before, have ſafe and ſure 
«© Conduct to goout of Exglayd, come to Exgland, 
& and ſtay and go through Exgland as well by 
& Land as by Water, to -buy and ſell without evil 
<« 'Toll, unleſs in time of War, or that they are 


© of the Enemies Land. 


This, as the Lord Coke rightly obſerves in this -. 


OL X 


Particular, relates only to Merchants Strangers, {\\.\\\) 


. 
} 2 
+; 


which ſhews that no others were then known : If \a+# 
it takes in Dezizens, then Letters of fafe Conduct, 

or other Licenſes, are requifite for them to apply 

for, before they can have ſuch Liberty. Accord- 

ing to which I find Letters of free Trading and 

ſafe ConduQ to Merchants coming into England, 

tam indigenis quam alienigenis, as well Natives as ,,._ ,, _ 
Foreigners, 50. H. 3. Though Merchants Denizens n, gg Ry 
are not taken notice of as trading by Sea, g. H. 3. @oribusvem- 
It ſeems by the 50th they who had uſed to enrich © 46+ 
themſelves by the Monies of Foreigners, fell to 

Foreign Trade themſelves, and for ought appears 

to the contrary, did this by Vertue of Letters of 

Free Trade from the Crown; Nor was Trade wholly 2. . z.c. g. 


enlarged, 2, E. 3. when 'twas enafted, © That 


«© Mer- 


Vid. ſup. þ. 9- 


me 


« Merchants Strangers and Privy, may go and 
« come with their Merchandizes into Exglazd, af- 
« ter the Tenor of the Great Charter, which re- 
ferring wholly to the Charter, leaves it as it was 
before. Indeed there 1s likewiſe a Proviſion that 
Staples ſhall ceaſe, but that was but temporary ; no 


more being necefiarily implied in the Word ceaſe : 


However this can reach no farther than to Staples 
appointed before that time without reſtraining fu- 


"ture Appointments, which appears not only from 


the Import of the Words, but by the conſtant 
Pradtice after. 

Whatever Liberty the Great Charter gives, it 
is to {ſuch as take Letters of Cody, or at leaſt have 
not been pablickly probibited. 

But the Lord Coke muſt needs be under a 
Miſtake, where he makes the Publick Prohibition 
to be no other than by Parliament. For unleſs he 
ſuppoſes all Staples to be taken away abſolutely by 
Magna Charts, contrary to the expreſs Allowances 
of Slowing Statutes, the Kings prohibiting Sa- 
ple Goods to be carried elſewhere than to the Sra- 


ple, isa lawful Publick Prohibition within that Sta- | 


tute. And whatever Prohibition 1s lawful, muſt be 
Publick within the Statute; for otherwiſe it 1s not 
lawful. But they that argued againſt the Compa- 
zy's Charter, admitted that the King might prohi. 
bit exporting Goods, when needtul for the King- 
dom, and in times of Plague, and the like: Where- 


fore fuch Prohibition is ſufficiently publick : but 


to ſay that the King might in ſuch caſes, but not 


"otherwile, is eithera giving up the Qyeftion of pub- 


lick Prohibition, or elſe a begging it, in ſuppoſing 
that others, though as puþlick, are nog within the 
Prohibition. The 
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"The great Statute relied on for Liberty of Foreign 
Trade, is 18. E. 3. the Words of which in Te 
Print, are theſe ; | 

« Every Man as well Stranger aS Privy, from 
« hence-forward may buy Wools, according as 
*« they may agree with the Seller ; as they were 
*© wont todo before. And that the Sea be open to 
« -all manner of Merchants to paſs with their Mer- 
& chandizes where ſhall pleaſe them. To ſhew 
how little Warrant there is, for what Men would 
gather from the Print, twill be requiſite to ſet 
down the Words of the Record : 

«© Item prie 1a dite Com gr nre ſar le Roy 
6 eit Grantz. as gents de Flandres gles Eſtaples 
* aeſfteyns ſcient en la vill du Brugges, au temps de 
© que! grant tote manere dez, Merchandz. ceft aſca- 


AQ 


18, E. 3» & 3» 


I2» E, 3. N}] 
12, Pt}, Com. 


-L 


« voir, Lombards, Genevys, Cataloyens, Eſpai- . 


«© nols, et autres q; la plus grand part des Leyns [6- 
*© loient achater, at per 1a ow ills volotent hors de terr 
* de Flandres per terr et per mier 4 lour voluntee 


| ©. ameſner, agrant Profit et Encreas au pris des leyns 


&« illoques venant>, la ont les vills de Brugges, Gant 
*© et Ipre denovel ordenis pur lour profit q, nuls leyns 


* venantz 4 le Staple ſcient venduz as eftrangers 


« gents me carries hors de la dit tere de Flandres, 
« fi cows ills ſoloient eftre en damage de Marchantz 
** d Angleterre, et de tote la Com, dont ils prient 
remeade. | 
ResP. 
«< Quant au quirt Article il eſt avis as Prelats, 
* Grants & Comes du Roialm 9g; /a- Petition eſt rea- 
© fonable, et outre aſſentuz eſt q, cheſcun Merchant, 
« arf/: bien Eltrangers come Privez. peuſſe achatey 
* Leyns ex Engleterre, auſſi come ils. ſolojent fair, 
pal /- 


©. —-: 


« et ſur ſe ſoient faitz breifs as Viſcounts de fair ent 
Proclamation. Þ. 4% 1 20 
« Alſo the ſaid Commons pray that ſince our 
Lord the King has granted to the People of 
Flanders, that the Staples for Wools be in the 
Town of Bruges; at the time of which Grant 
all manner of -Merchants,. viz. Lombards, Ge- 
noeſes, Catalonians, Spaniards, and others who 
uſed to buy the greateſt part of the Wools, car- 
ried them from thence whither they would, out 
** of the Land of Flanders by Land and Sea at 
their Pleaſures, to the great Profit and Encreaſe 
of the Price of Wools coming thither. The 
Towns of Bruges, Gant, and Ipre have lately 
ordained for their Profit, that no Wools coming 
to the Szaple. be ſold to Strangers, nor carried 
& out of the {aid Land of Flarders, as they uſed 
to be. To the Damage of the Merchants of Eng- 
. land, and of all the Commons whereof they 
pray Remedy. 
Anſw. | 

* Asto the 5:h Article 1t is agreed by the Pre- 
lates, Lords and Commons of the Realm, that 
the Petition 1s reaſonable. And moreover it 1s 
aſſented that every Merchazt, as well Stranger as 
Privy, may buy Wools in England, as they uſed 
« todo. And of this, let. there be Writs made 
to the Sherifts to make Proclamation thereof. 


Upon which it 1s obſervable : 


1/7. That the K/zg's Power of ereQing Staples is 


allowed, and the Szaple of his erecting is continued 

by this Statute: For though leave 1s given to buy 

IVoolsany where in England; Bruges ſtill remained - | 
| the 
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( 17> ) 


the Foreign Staple, to which all Wools that were 
exported were to be conveyed. : 
2dly. That this being only a Liberty to buy 
Wools in Exgland, does not in the leaſt imply a Li- 
berty for Merchants to paſs abroad with their Mer- 
chandizes where it ſhall pleaſe them : for that 
would be wholly to deſtroy the Foreign Staple, 
which is by no means taken away : Wherefore if 
either the Writ to the Sheriff, or the Proclamation 
. thereupon, miſtake the Liberty there mentioned, 
* which Merchants formerly had, to paſs by Land 
and Sea from Flaxders,as if it related to paſſing from 
Exglaxd, and that through the Inadvertency of the 
Compiler of the Statute-Book, be foiſted in for the 
AQ of Parliament, I am ſure+1t_ neither is, nor 
ought to be of any Avail. 
And ''tis further to be conſidered, that even that 
Liberty which is given by this At to buy Wools 
any where in Exgland, is reſtrained by the Statute 
of the Staple, nine Years after, which eres Staples 27 E. 3- 
in ſeveral parts of Exgland, to which all Wools, &c. \, 
which ſhall be carried out of this Realm ſhall be 
brought. Nor are they according to that, to be 
exported by Merchants Denizens. 
Nordo the Statutes 25 E. 3. & 2 
R. 2. which provide that Merchants 2 i 1. Hs 
_ _ DN = mild do fo. 41: irs bl by ſons that 
ell all things vendible, of and to j;,07" am 7 King might pro- 
whom they Sil ; amount to a ge- CES he yet 
neral Liberty for Foreign Trade. For, find ws Gs 
f Eng EC ISA {ſaving to the S/ aple to be altred by _— 
2. The Title and Preamble ſhew, that *tis only to 


buy and {ell within the Real without Diſturbance. 
C 2. ae 


; 
$4 
EC: 
p 
7 


CRT ING 


(18) 
2. The Remedy is only againſt Diſturbances 
in Towps &c. within the Realm. | 
The only Refuge that I am aware of, is, The 
AF for Enconragement of Trade, 15, Car. 2, and 
ſome others of the like Nature. .. In that there is a 
Liberty given for exporting Corn or Grain when 
at certain Prizes, into any Places beyond the Seas as 
Merchandize. But 1. This being for Merchandize, 
can reach to no other places beſides thoſe - whoſe 
Trade is lawful. And as no Man can ſay that by 
this AQ they may ſend this to an Enemies Coun- 
try; neither, if the King may by Law prohibit 
{ending to any other, .may it be ſent thither. 
Wherefore the publick Prohibition excepted in 
Magna Charta_ muſt needs run through this AQ. 
2. The Statute ſays only, notwithſtanding any Law, 
Statute or Uſage to the contrary, but provides not 
againſt future pablick Prohibitions. 
The Clauſe which enacts, that. no Commadit' 

__ of the Growth, Production or ManufaQure of Ex. 
rope, ſhall be imported into any part of Afia, 4f+- 
ca and America, unleſs in Engliſh Bottoms, with 
the Maſter and three fourths of the Mariners Eng- 
liſh, gives no Liberty forall People to trade thither; 
but only requires the lawtul Traders thither to go 
with Ezgliſh Ships, and ſuch a Proportion of Exg- 
liſh-men. Of the ſame Nature is the Proviſion 

_ "= = _ concerning Goods or Commodities of the Growth 
are > *'> Production and ManufaRure of Africa, Aſia, or 
Car. 2.6. 18. America, 12 Car. 2. 


The King's Seventhly, The King may by his Prerogative, 
en os entrufted with him tor the Good of his People, 
of Forfitrre, (prohibit the Exportation or- Importation of cer- 


tain Comodities, - upon Pain of Forfeiture of 
the 
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the Goods, and Ships which carry them. 


Edward the third commanded that no ., .S/ 3-1, 21. 


Denizen ſhould tranſport Cloth of Worſted, nor 
Merchant Denizen or Stranger, Coals, Sea Stones 
Fell-Ware, &c. to other Places than Calais, ſub foris- 
faturi Bonorurm et Merchandizarum, under Fortfei- 
ture of the Goods and Merchandizes. 

This is likely to have been according to former 
Precedents of Staples : for whereas the Statute 2 
E:i 3. ſays, © Staples ordained by Kings in 
« times paſt ſhall ceaſe; So it ſays of the Pains 
thereupon, Provided. And the 27th enaQs, 
« That all who {hall be. convict that they have 
& brought Wools, Leather, iand Woolfells to the 
& Parts beyond the Sea, againſt the-Defence of the 
« Proclamation thereof made, before the making 
*. this Ordinance, ſhall be judged to priſon, and in- 
& cur the Forfeiture of the ſame Wools, Leather, 
« or Woolfels, and all other their Goods and Chat- 
<« zels, and moreover be ranſomed at our Will. 
Now I appeal to all rational Men, whether it 
is not more likely that there had been ſuch a Penal- 
ty in the King's Prohibition, and that it was here 
confirmed by the Parliament, than that they ſhould 
make a Penal:y ex poſt fao, or encreaſe the Penal- 
ty before ſet. - - {<- 

But for tie King to prohibit upon Pain of For- 


« 


feiture was very frequent ia that rime, -and as here 


it had a Parliamentary Allowance, ſo had it a judi- 


- . F K . MR . _= 
 _ cial one1n che :oregoing'Re1gn. 


A Cho:ter had been granted to Great Yarmonth, p;a. 2 8. 4, 
that all Ships coming within the Haven, ſhall be f. 25. 


diſcharg2d there, upon. Pain of Vorfeirure of the 


Conncil 


Goods. This had been adjudged valid before the 
| C2 


dor(0. 
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( 20) | 

5d, f.26.b. Council of E. 2. which being at a time when the | 
Council was choſen in Parliament, carries as much 
Evidence of the Law of that time, as any thing 
can. Indeed Little Yarmonth in the time of E. 3. 
inſiſting upon the ſame Priviledg by another Char- 
ter, as it had done before the Council of E.2. The 
Debate of that matter is adjourned to Parliament. 

40 E. 3.N, Exporting Corn from the Iſle of Wight was pro- 

40. 4, hibited upon Pain of Forfeiture, 4o E. }. ? 

$0.46 E. 3. Exporting Wine from Exglayd upon the like 

N. 21.d Pain, 46 E. }. 

Claes E. 1. And long before this, Forezgy Merchants, without 

| N.n mention of any War, had:but 40 Days given them 

£1 to ſell their Wines in Londop. 

- And, as his preſent Majeſties Proclamation prohi- 
biting the Importation of French Goods, and re- 
quiring the Sale of them by a convenient time to 

; come, upon Pain of Forfeiture, and this without 
any Declaration of War but only for the Publick =» 
Good, 1s another great Authority on the Companies 
Side: So the Proclamation of 3 E. 1. is a Þrece- 
dent 1n Point to juſtify the laſt ; for no Man can 
doubt but Foreign Merchants had their Goods as 
much under the ProteQtion of our Laws, as Na- 
tives had or have. 


TheKing having But admit that the King could not by his Procla- 
Power to probi- k SHE. P 
tir, the Forſei»> mation Create a Forfeiture, 10 to be adjudged in 
enres incurred by Weſtminſter-Hall ; yet it being in Relation to Fatt 
oo gr ariſing upon the Hzzh Sea, or the Ports beyond the 
lace, Seas, falling within the Admiralty Furiſdition and 
21 Marine Laws ; if the King may by Law prohibit, 
then whatever Penalty the Marine Laws inflict up- 
on Perſons or Goods, going contrary to Imperial or 


Regal Prohibitions, the ſame are allowed of in our 
Laws : 
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Laws : Nor will it be any ObjeQtion to ſay that 
the Penalty is occaſioned by the Prohibition in the 
Charter : for it is not ſuppoſed that barely trading 
thither is againſt the Marine Laws,- unleſs ſuch 
Trade were before prohibited. | 


As early as the time of Rich. 1. I find that oy- Howdy. 656. 
nes per mare ituri, all Perſons going by Sea, were 
ſubje&t to the Admiral"s Juriſdittion. Vid. Crook Car, 
” Andparts beyond the Seas are within the ſame. - 216. ib. f 

The great Hales when he was of Counſel in a cauſe —_— 
+ againſt the Admiralty, did not except againſt ſuch 2574 ® 53+ 
Power ; only that a Contract at New-Englayd was ent ſes Courts | 
| Not alledged to be in pdrtibus tranſmarinis. But {7 mer m cſs. 
this Juriſdiction is proved at Iarge by Mr. Pryz, in ptr her al 
his Obſervations upon the 4th Inftitute.-- ui 

The Kings Power at Sea, is more abſolute than Pryn'sAnmas. 


| oe 0n the qth Inſt. 
at Land, as appears by a memorable Record, 31 ,, ,,... 
E. 1; E, 1.10. 16. 


* It was then agreed by the Lords and Commons _ , 
© and the Deputies of Foreign Princes, that the (yum. 
& Kyng of England, by Reaſon of his Kingdom of © 
«© England, has enjoyed the Supream Dominion 
- © and Empire in the Engliſh Sea, and the Iflands 
* thereto belonging, and way conſtitute whatever-is 
& peceſſary for the preſerving Peace, Fuſtice, and. E- 
& quity, as well among Foreign Nations as his own 
* Srbjetts ; and may judg accordingly, and do all 
< things belonging to ſummum Imperium. | 
'The Admirals Patents are totry ſecundum Legem ©: 4 #5 
Maritimam, according to Maritime Law; and Mari- 
time Law or Law Merchants, 1s by the Chancellor in 
E. 4th's time, held to be' the Law of Nature, which 13: & 4:ſ0:9-b. 
is Univerſal throughout all the World. | 


Where- 


(282) 

+ Wherefare: according;,to. this, the Kzng has in 

theſe matters ſarmmur Taferinm, without the Fet- 

ters of poſitive Laws of particular Nations, -- 

; -Butas'far as.the Provifions reach; the Law of 0/e- 

ron made by R. 1. es became from the Holy Land, 
Mare Clau.f. 1s, thy Law: of Her. 1a#%s throughout the World;and 
$54" the Law of Nations: herein; and I find Providi- 


yn, upon the ; - mals ba 
0k. G.Br, ons made for Trials by'.the Law of Oleron, and an- 


Rot. Pail, 4.14 pjent Lems of (the Sew; 208) 141 Hd. 4. Perſons to. be 
447-45 punih=d according.to:the Cuſtom of the 5 Potts 
£2. 3427+ Gs . 4 i - "iy > ©: OH x , 
, © * which had a Collection of ſome Sea Laws. 1 
4 . .. ... By. the Law, of Qteron, Pyrates, Robbers and 
Laws sf Oltror, Sea- Rovers, May. bys: defporled. of their. Goods 4 
£-47- |. without Puniſhment! - Tf: this wall not reach 7zter- 
- - lopers as Sea-Romers, at: leaſt the, Gimid Law, which 
|  1$another Guideto: the , Admiral's Fudgment, will. 
Zouch d: jure. - If, Tays the. learned Profeſſor-of the Civil Law, 
Afaiiney, 26: Dr. Zouch, things azlawful are put into a Ship, the 
YES THLCLLR T& - en ot . BO. i ' 
f 5p Ship. 1s. /oreifede._ Again, | he tells us Traders are 


Py 


ſunt, Navisfiſeo proceeded. againſt 1n Judgment, .1f they venture to 
vinatcatr. 9. to buy or {cll beyond Places preſcribed ; and the 
Goods.brought-from thenee-are to be forfeited, and 
the. ContraGQers, to be ſubjected to: perpetual Pu- 
ni{hmeats. .. And/tis,evident that for this he has 
the Warrant of the exprels Letter of the Czvil Law, | 
Thus we find '1g the Godex., E.- 1 
| * «-We now command, as was.formerly done, 
* 7uſt. cod. © that Liberty of buying :Hilk from. Barkarians bt 
ne 1 <-taken- from" all Perſons except:the Superviſor of 
tit + Boharis *. Commerce. Yo of re wrda Þ = 
tacultatem omnl- 3 SE CEA 
bis, fucut jan preceptuon eſt preter Comte Commerczorutn 616.200 pubernus auferri, 
 N. All that were not of the Roman Enyive or S7ccjans, were counted Barbarians; 


ſ 


So Foreign Trade, or Trade with Forcignexs: proviited. .. | ; 
” 5 OP J 

Again, . 
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_ - "Again. | ben": 80] 


+ © Merchants, as well our Sub- 
& jetts as thoſe of the King of Per- 
© fa.0ught not to:buy or fell out of: 


” 


* thoſe Places which were greed to, : 


© of the [time of the League with 


« the ſaid Nation.' If this be done | 


© knowingly by either of the Con- 
< traQtors,- the things ſold or gained. 
© .elfewhere than in theſe Places, are ./ 


| « forfeited. 


 * And beſides the Loſs of theſe things, and of 
Banifhment. 


& they are 


Again. © 4 


to undergo perpetual 
| *'If any! Perſons are appre- 


TITtwas 


, 
—_— 


© hended either going beyond the 


© Cities. mentioned in. the ancient 


| < Laws, or receiving Foreign Mer- 
- © chants, without a Superviſor of 


© Commerce, they ſhall neither e- 
CC 


« 


a. 


nalty of. perpetual Baniſhment. . 


' 


Upon all which Authorities, I c 


P . * 


+Coaex. Lib. 4+ Tt, 63, Rs 4» Me 
catorts 198 tmperis noſtro quam Ptr= 
ſartm Ragi Sulgeftas, ultra ea loca in 
quibus federis tempore cum memorat2 
Nationt nobis Convent nmdinas exer= 
cere minis oportet, ſciente utroque qui 
Contrahit, ſpecies que preter hes loca 
fuerint venundate wil comparate ſa- 


. Cr0 erarlo vindicandas, et preter 
' Carhm. rerun et pretis amiſſionem quod 


frerit numeratum vel commutatum,ex- 
ih fe pemee ſempiferne ſubdendums. 


4 "4 : 
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-$Þb. 6. Si quiinditas nominatat. 


vetuſtis legibus huitates tranſeredis. 
entes,of vel pereginos NegOtiatores ſi- 
ne Comite Commerciorum ſuſcipientes 
Jurrint deprehenſ, utc proſeriptionem 
bonorum nec penamperennis exilis ul-- 
twins evadent, —_— 


ad 


vade the Forfeiture of their Goods, nor the Pe- 


hink it no ſtrain- 


ed Conchaifion, 'That-'if the Kjzg may prohibit 
Foreign Trade inany caſe, (andall muſt agree that 
he may in ſome, for the Publick Good) he may 
in ſuch. caſe prohibit itunger'the- Penalty of. Forfet- 
ture of Ship and Goods ;\ eſpecially if hedirect that 
they ſhall be proceeded againft by the' Admiralty's 
Juriſdiftion, which is provided for by late Charters 
to the Eaſt-India C — ED, ES 
 T muſt not here paſs: by the Caſeof Hornand 
Toy,. which kemiitolye in my way : There — 


_— — 


| ns irene <meta Dowqp et ee yet 


( 24 ) 
the ſeizing a Ship as forfeited by Virtue of a Chay- 
ter to the Canary Company, is held unlawful. But 

| $t is tobe conſidered ; 1. That it was without Le- 
gal Proceſs. 2. The Juſtification of the ſeizing 
was without Warrant.: only by -Commandment : 
from the Company, which could not be ſufficient. | 
3. The'Statute 3 T. 1. had enabled the Subjes of ! 


England to trade freely into the Dominians of Spain, | 
And the Diſtinction took by the Judges then, thar | 
the Canaries wereof the Dominions of the King-of | 
Spain, but not of Spaiz it ſelf, might be true; yet * 
+ | It is not likely that the Parliament intended a :: 
W - nice . Enquiry into the, ſeveral Tenures, or the | 
1. Titles which the King i6f Spaziz had, .to all the 
Parts of his Dominions. 4. But, be this Authori- 
- ty never {oexpreſs, the Reporter aſſures us ſome 
held otherwiſe : Nor could the unanimous Opti- : 
nion of the Court of King's Bench, be enough. to ' 
| turn the Stream of the greater Authorities which 
i T have produced. 
Second Chargt The Power over Life exerciſed under the King's 
| Fo mer 9%" Authority, is of greater ſound, but not of any 
vil -L1 higher Nature, than the foregoing : For according 
| to the Degrees of Power over Property, ſo it mult | 
| by Conſequence be over Perſons : And it will be no | 
harſh Suppoſal, that if the King is not tied to the 
Rules of Common Law in Relation to Foreign Trade; 
neither 1s he as to the Perſons of fuch Traders. 
But to come more particularly tothe Fats which 
occaſion this Queſtion : They are either Judgments | 
of Death upon Trials had, in Purſuance of the 
Powers given by the Charter to the Governors up- 
| on the Place; and theſe Powers duly 'purſued, : 
| _ or not ;..or elſe the like Judgments pan. Trials : 
| | had * 


J 
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'- | had by particular Commiſſions for Martial Law. 
It If the Powers of the Charter were duly purſued, 
>< then'the only Queſtion will be, 'wherher the Kzng 
Sg | may givea Power to judg'upon the Place, ſuch as 
It . :tranſgreſs the Laws either of England, or by-Laws 
t. | :madefor that Place? If he cannot do this, 'twill 
of | +be impoſſible to preſerve any Foreign Plantations ; 
7. | and beſides New-England, and albother Engliſh Cos 
- | .lonizs; have ated unwatrantably? from the Begins 
or 8 Mlhorrnr lh 07 $1-2575524 3-57 3 ns - 
et } "7 the: Powers in the Charter have not been duly 
a ; purſued; that will be the Fault of the Governor 
1C / entruſted with the Exectition of them, but not of 
ne } the Compary, unleſs it appear that they have given 
= , ſuch Inſtructions, which neither Igor could ap- 
Ne pear, tn their Caſe who were tried by the Gover- 
2t- + nour at St. Heleza: It being immediately. upon 
to | their Rebellion,before there could come any Orders 
ch from hence concerning them. 
The heavieſt part of the Charge, 1s, that of a 
I'S Commiſſion for Martial Law ; which 'tis ſuppoſed 
ny thatthe Company obtained;& that ſome of the Com- 
ng mitteegave Inſtructions to have it put in Execution. 
ult For. this 'tis requiſite to give a ſhort Aecount of 
NO | the Inducements to that Commiſhon. 
he ThePeople of St. Helens having riſen to a Com- 
de; .petency on a ſuddain, ' from the Grant of the Com- 
| pany, had grown infolent with*. their good For- 
ich tune; and impatient of any Governmeat'; and four 
nts - times rebell'd againſt the Kyjxg's Aubtority admi- 
the | niftre$ by the Governours there, meerly for Rebel- 
IpP- Jions ſake, before they had any manner of Charge 
ed, | :Jaid upon. them for: Maintenance 'of rhe Govern- 
als \ meint:: being-only -required to defend it with their 
nad y _ D Bodies 


: ( 26 ) 
Bodies, and ſuch Axms as were given them by the 
Company ; for which end they, were bound'to keep 
Guard in their. turns, as well as to; riſe in general 
upon occaſion : They. having taken a Diſtaſte; at 
the Deputy-Governor, upon-the alle ' Suggeftions 
of the molt Seditious among them, :came down: to 
the Fort in an hoſtile manner, demanding the Depu- 
ty-Governor'to be delivered up to their Fury ; and 
it being refus'd, endeavour'd to force. open the Gate. 

Some would juſtify their Recourſe to Arms, abe- 
cauſe the Company finding more needof Defence 
againſt them than againſt ' Invaders,” had.been 
Gliged to ſend Souldigrs for ſecuring the Peace;and 
diſcharging them from their ;prdinary Attendance, 
had required, the Payment of one Shilling: per Acre 
for this neceſſary Support of the Government. 
Whereas 1. There was no Stipulation with them 
that they ſhould have any. Vote or -Intereſk, in the 
making any Laws or Proviſions. about the Govern- 
ments: ' However, +. This which they would 
make a juſt occaſion, was not done till it was ne- - 
ceſſitated by this very*Rebellion, which thus 
they would ligitimate by way of Prophecy. 

The Rebels (for ſuch they were againſt the 
King's Power adminiſtred there) being diſperſed 
by the Company's Souldiers, ſome of them were 
taken and tried, and if the Witneſs produced a- 
gainſt the Company, {wore true, they were not- 
withſtanding found guilty but of a Riot or 'Tu- 
mult. . Which ſhews how little Juſtice was to be 
expected, when it was to be had by means of ſome 
of the Inhabitants, However they being taken in 
actual Rebellion, the, Goverzour having: by the 

cotr fo 121, King's Charter, [© In!Caſe of Rebelhon, Mutiny, | 


* or 


 It51s heldi by. Priſoz, -24H.<6: -and' 
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© or-Stdition,/ as lar _ and: ample” Power asany 


© Captain General 


the King's Army by Virtue 


*:of his Office ;] hang'dſome for Examples, and 
deraining; others in Priſon, ſent a Natritive of the 
Pack '{fipgned by others of the Conncilthere; 1 = 


which Narrative, the'theh Kzzz thought 


+ 8 toil 


out his Commiſſiowof' Martial Law'for Trial of the 
reſt, who were triedactordingly,and ſome executed. 

That this Trial by Martial Law, 1s warranted 
by.the Law of Ezzland; will appear beyond Con- 
tradition: it being for a Fa& committed beyond 


a Seas: 't For, 


.- At Common Law the Conſtable and Mzr- 13 R.4. "Hs. 


. have the fole” TarddiQion, - 


in criminal os ada 


Ganks: arifing\fraom beyond the” Bths, as appeats by 
the.declarytory'Stat I3'R. 2. which lays; 

« To the Conſtable it pertaineth' to have Cogni- 
© zanceof ContraQts touching Deeds of Arins and 


* Warout of England. 


And indeed *tts' evident by :ntttmerous Authori- 
ties, that the-Courts at Weſtmizftey could nottike 
Cognizance' of ſuch Fa&t; to mention but one, as 


early as E. 2. 'tis held without Con- 
tradition, that to a Fat done out 
of the Tuvifdiction hefe, of o#t'of che 
Real”, as at Paris, or elſe where be- 
youd Sea, I oughtnot toanſwee. 


'The/Copfables Commiſion refers Fo 
to: the Pradtice- inthe time 'of FI” x: - 
and ſince; and -{ſhews thatthe Pro-- 


ceedings there; haveifronttheaartieſt 


times been in a ſ#mmary way, without 


regard to our forms of Law. And 


nor 


18. E. 2 2 f 673. Al fet ſet hors de 
jurlfaiffion de Thin ou hors de realm 
(7 come-4' Pars py gillours ouſtre mier 
Jeone deit reſpond, 

' Vid, the Conis.” to Earl Rivers, 
9, Ee 4s 

Ab antique, Vis, ., tempor? difti Do- 
mini Gulielt ougiuſtri Progenito- 
ris: noſtrs. ſea aliquo tempore Citra, 
ec ſumtharieet.de plano et fine ſire 
pity et figura juditih, 

Vid. Spelman Gloſ, tit, Conſtab. 
37 #1.'6. ſ 20s b 
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not denied; that'the Proceedings before the _ 
ble. and Marſþal areto be by the Civil Law. 

2. This Power for. exerciſing Martial Law, is 
not taken away.by any, Statute.” 'The only Statutes: 
which may be. ſuppoſed tp, affefQtit; .are:26:H. 8:. 
c. 13. and 35 H.8.c. 2; both of them- for Trial 
here of Treaſons committed be youd the Seas; and 


chat part of the Persrron of Righr, which concerns 
the Exerciſe of thisLaw.', 


| Neither of -which take away this "Vern £ Gon it” 
being a Power at Common Law, thoſe Statutegof 
H.8. which authorize Trials here, by na-means. 
remove it, as is held by the, Lord Coke. And that 
- manifeſtly agreeable to the courſe of Authoritiesin 
the like kind ; there being no megative.clauſe; Pro-. 
viding that ſuch Trials ſhall not be had e/ſewhere,or 
in other manner than what is there enaQed. - 

That the Petirion of Right does not touch thus, 
isas plain : for, 

The Petition i 15 only againſt the 2Goning -wy 
66 appointing, Commiſſioners, with Power and Au-- 
&« thority to proceed withinthe Land, according to 
© the Juſtice of Marrial Law... 


2, -It, is not againſt proceeding for FaR, ariſing, 


our. .of. the. Land, 'but ſuch . gnly,, for which Men 
- - were 'by Law. puniſhable here, by Magna Charts. 


.and other. Statutes declaratory of 'the Common 


Law, before the Statutes 26 and 35 H. 8. where- 


as Martial Law was within Magye Charta, and: 


thoſe other Statutes, part of the Law of the Land, 


- in Relation to Fa& ariſing from beyoud Sea. And 


whereas thePetition fays, * No Perſons were cx- 
« empted from Pun to be inflicted 


« cording to the Laws and Statutes 3 It ſhews that 
it 


(29) 
| it ſpeaks only in Relation to FaQ Ariſing here ; for 
_— ife they were exempted. 
- But farther, that the Petition of Right was 
| never intended to touch the Conſtables or Marſbals. 
Common-Law-Juriſdiion, appears from the De- 
' bates which induced the Perz7zom. 
| © I agree, ſays the Learned Barks, then Attor- vid. Ruſh. Hil 
© ney General, and afterwards Chief Juſtice of the ©#. 4ppmna. by 
|: Common-Pleas, | in' ſome particular Caſes the 192 
1 Martial hath Juriſdiction, as in matters whereof 
4© the! Common-Law 'can take no notice, being 
| don out of this Realm, and Aijo for the Treaſons and 
i Murders beyond Sex. is ; 
5 Inced not labour to prove, that the ſame Pow- hit 2 
! er which thei-Go»fable and Marſhal, *or cither of: \.” 
| chem, hadat the Common Law, may be granted to 
| ſeveral Commiſſioners : The Subſtance of the Pow- 
' er not conſiſting in the Name or.Number of Offi- - 
; cers*: and-I'think'no Man will queſtion but the 
| preſent. Lords. Commiſſioners for the Great Seal had, 
before the late Statute concerning them,all the Pow- 
| er which the C bancelior or Kyeper had, at the Com- 
| man-Law. 
' . Commiſſions for the executing Martial Law, 
| have been frequent in moſt Reigns, and ſuch as 
: are full Precedents for that Commi//iax which was 
executed at St. Helena: To make which evident, , 
I have .in the 4ppendix tranſcribed one at. large, Vid Appuid... 
granted even.in Queen Elizabeth's time, and retes 
to another of the like kind, in the time of F. x. | 
It may be ſaid, That it is not agreeable to the 0bj:#. 
| Martial Law, that others joining with — 
ſhould be. puniſhed as Souliers. To which 1 
| {anſwer :. : 7 
That 


Os > OO 


| Anfw. I. That though this. might be a queſtion-in other | 
Caſes, yet it cat be none-1n-+ the: Caſe of open Re- 

il bellion, witere Rebels make themſelves Souldzzrs. 
#h And it is obſervable that the Petition of Righz | 
MW! makes no Provifion againſt the Trial of ſuch, even . 
for' Facts committed here : for it mentions only - 

Vid. Crook, Fate. Murthers, Robbery, Felony, Mutiny, or other Out- 
1495. pm rage or Mi{demeanor, proceeding from the higher to | 
dord but by ex- the lower Crimes : but Treaſos is neither included 
| © peſWords mr- in; them, nor ever placed in the Rear, 
WY 4 | 2. The Planters at St. Helena might well be | 
y | look'd upon as Souldiers, not only as they were in 
open Rebellion, and- went thither as . Souldiers'; | 

Nw. Try were but by the: Conſtitution of the Place, were: bound * 


"8 not diſcharged - 7 © OV \ ar eNio Lore | 
'Þ fon this gu $0 ordinary Duty by Day and"Night, in their | 


«fterwards, turns, with the Companies Arms ; had: their ſeve- j 
ral Poſts aſſigned them, and were'to attend upon | 

all Alarms at the firing of .a Gun, © «1 

o5jt. 22 Tt may: further be ſaid, Phat: Martial T.aw | 
ought: to be. exerciſed only" flagraxte? bells. But | 

then there would be little Difference, if any, be- } 

' tween a Fact committed here, or beyond Sea: | 


for the Petition of Right allows it here intime of © 


4 


War; . condemning only the Exerciſe of ſich a 
Power as it agrees- to be uſed 7» Armiet'in time of | 
War. But matters hapning abroad, being triable 
by Martial Law. here, or by Commiſſions from 
2 hence, *tis evident that there muſt be time allowed 
| | for Informations 3 which being from a great Di- 
i | ſtance, cannot be ſpeedy. Z Ti 
If it be ſaid, That the Governor might have ex- 
erciſed this Power upon the. Place, perhaps'it \may 
be better that he.ſhould'ſtay for Orders from hence: 
than that ſo large a Power ſhould be uſedar his 
Dif- : 


| { 32 ) 
1 Diſcretion. Beſides till he was [reinforced from 
England, and Pardons were fent from thence, 
which ſeveral imbraced to the breaking the Party 
which had conſpired and ated together, he want- 
' ed Power to-execute {uchan Authority. 
/ But did not the Common and Statute Law of 
. 7 | the Land, the Civil Law of the Romans, or other 
* / Maritime or Marſhal Laws, afford ſufficient Mat- 
ter for an Apology, we might have Recourſe to 
theikoundation of them all, and what upon Emer- 
genctes ſuperſceds all, the Salus Populi: To which 
the Intereſt both of Prince and People muſt give 
way z\ whenever there is a, Competition. 
7 Tr is neceffary that this ſhould be preſerved : 
* And the Law of:Neceſlity 1s ever held ſuperior 
' to Forms and Proviſions for common 'Caſes. This 


” ' hadobtained from the Crown, or their own Ac- 
of * quiſition. allowed by that ; then this may plead 
js their Excuſe for what was cone 1n {uch Circum- 
1 fTtances: though indeed it be no Argument that 
4 | ſuch Powers ſhould be conſtantly exerciſed tor the 
- future, without a. Parliamentary Eſtabliſhment. 
. .. That an Ezft-ladia Company 1s for the Good of the 
._ Nation, is now pat Centroverſy, and is not only 

admitted on all fides; but they who would deſtroy 
this, would be of a new one, that themſelves. 


might ſhare in the.Spoils of the Oid.. If _— 
| the 
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the deſtroying this, the taking from its Credit, or 


leſſening the Powers which it has; though the 
like Powers ſhould immediately be veſted in ano- 
ther ; may indanger the Loſs of Trade, or Dimi- 


nution of the Exegliſh Intereſt in India; then *tis 
certain *twill be more expedient that the old-Com- ; 
pany ſhould have a Supply of ſuch Powers as are 


ſuppoſed not to be Legal, than that it ſhould be | 


leſſened in any Reſpett. . 3 


If this Company were diſſolved, then 


ever Advantages are gained by any Treaties with | 
the Ind;axs, or by their own prudent Management | 


among them would ceaſe. 


Nay whatever. tends to' the ſinking its Credit, q 
not . only makes the Trade with the [zadzazs to be * 


- 
. 


n 
+] 


upon moreUiſadvantageous terms, but. gives ſuch 


an over-Ballance of Credit to our too .powerful 


Competitors, as perhaps may not be retrieved a- 


W 
*» 

IP 
18 
94 


3 | 


gain in ſome Ages. The denying the Engliſh | 
Company that Power, which 1s exerciſed there by ' 
others, -would deprive it of means neceſſary to its | 


Preſervation. It being impoſſible that a People at 
fuch Diſtance can receive Laws from hence for 
all Emergencies, timely enough to obviate their 
Deſigns, who a& by full Power upon. the Place. 
And the very transferring this Power to another 
Company, but newly entred upon the Methods of 
advancing its Intereſt in the Indies, may occaſion 
the hazarding that publick Benefit, which the Na- 
tion is' now -1n Poſſeſhon of.. Nor ought it to be 
put upon the chance of anuncertain Experiment. 
But what ariſes from the Political Conſideration 
of this matter, has been already ſet in ſo clear a 
Light, by an Hand the beſt able, that for me to 
add 


1 - 
add fdny thing further, might be but the caſting 
cold Water upon Arguments, which could not 0- 
therwiſe fail of maintaining a warm Impreſſion in 
the Readers, | by 
If it be ſaid, that the Parties over whom this - or 
Power has been exerciſed, were Exgliſh-Men, and ration of be- 
carry the Rights of ſuch along with them. ing Engliſh- 
*Tis certain, theſe cannot be enjoyed in all "Ro 
Places ; for then they would have the ſame 1n the 
Dominions of other Princes, notwithſtanding the 
local Allegiance due by the Law of Nations, by 
reaſon of Prote4ion, according to their reſpective 
Laws. | oe DE, 
"Tf: Men. will venttire their Lives and Fortunes 
beyond the ProteAion of the Engliſh Laws, "tis at 
their own Peril, and they muſt ſubmit to the Con- 
ſequences of it ; and what thoſe-Conſequences may 
be, will the better appear if we conſider the Nature 
of thoſe Places from whence the Qyeſtions ariſe. 
They had been granted to the Company from the 
Crown, reſerving the Soveraignty: And were either 
x1. Such C—_— Aorrmgy " 2 
King C. 2, had with his Qzeex, for- I: Amo 1567. Upon a Referers 
merly belonging tothe King of Pay: 2% Jas # tn But Ln 
zagal ; which being the K7zg's in his clared, that though the Canaries were 
perſonal Capacity, and never annex- {, 99min of the Kine of Spain, 
ed to the Crown of England by any Sol po 
AEt of Parliament, were evidently 


” . no part of the Dominion of England. 
C1 2. Such as were gain'd by primier Occupancy, as 
not being prepoſleſs'd by rhe Subje&ts of any other 
_ Government. 
a 3-Acquired by Conqueſt abſolute,or upon terms. - 
F 4. By Purchaſe for Goods or Mony, or by the 


/ way of Exchange tor Lands or Territories, 
a E That 
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That of Purchaſe, -may fall indifierently under the 
ſame Conſideration either with abſolute Conqueſt, 
or with that upon terms;according to the Nature of 
the Purchaſe, or thing purchaſed. Occupancy, un- | 
der the ſame with abſolute Conqueſt ; becauſe there ' 
were none to make Terms for themſelves. And if i 
the Agreements between the Conqueror and the Coy- | 
quered have the force of Laws, by Parity of Rea- * 
{on where there 15 no Agreement, as. in. Places 
gain'd by Occupancy or abſolute Congqueſt,the Prince's 
Pleaſure ſufficiently declared and made known, will 
have the ſame force. hor 
Though the Soveraignty, of what SubjeAs gain 
by the Sword, or Purchaſe, .accrues:to the Prixce ; 
it is not {0 clear, that the Prizce acquires for his |! 
Subjeas; for- then that Acquiſition which W. x. } 
made by his Victory over Herold would have *: 
rendred Ezxgland an Accefſion to Normandy, as our *' 
preſent Soveraign's Victory over F. 2. would have 
{ubjeted Exzland to the Low Conntries. Fe: 
If indeed an abJolure Conqueſt, leaving no Pro 
perty to the Natives, were carriedon at the charge 
of a Nation, or of any Body Politick, or ſingle 
Perſons, ſuch would have a fair Pretence to a'Le- 
cal Tntereſt or ſhare in the Soil, though not in.the 
Soveraiguty. But when the Kzng: gains a Sove- 
raignty, where the People 1n general have no Pre- 
tence of Intereſt in the Property, it. may be a 
queſtion whether the Laws of Property here, and 
for ſecuring Liberty, which follows that, can be 
of any force there. And whoever tranſplants him- 
ſelf without any Property, muſt be preſumed to 
{ubmit to the Laws and Cuſtoms of that Place 
w | where he expects to gain one. 4 
The only Queſtion material here, as giving 
Lizht 
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Light to the reſt, is, what, according to our Law, 
is the Effect of Conqueſt upon Terms ; That in ſuch 
caſe the former Laws and Cuſtoms of the conquer- 
ed Country remain, if ſtipulated for, appears from 
the Nature of the thing, and 1s confirm'd by our 
Law ; of which Wales affords a plain Inſtance : 
that anciently had been Feudatory to Exgland, and 
afterwards conquer'd by E, r. that which is called _ | 
the Statute of Szo10z Or Ruthland is manifeſtly no (599 9 
AQ of an Engliſh Parliament, but an Agreement E. r. Pratti:2 
between the King and them ; wherein he approy'd #2. 
and allow'd of ſome of their old Laws, and alter'd 
others by the Advice and Conſent of his Peers that 
were with him at Szodon; which being in Wates, 
*tis not likely that an Exg2/iþ Parliament ſhould be 
fummon'd thither ; nor are any Footſteps of one ,,, ,. 
to be found. Nay, though Wales was afterwards » = »200y 
by Act of Parliament incorporated and annex'd to Wales. f. 444- 
the Realm of Exglavd, and it was provided that 
they ſhould enjoy all Rights, Laws, and Liberties, 
as the Subjects of this Realm, notwithſtanding any —_ ; 
AQ, Statute, or Uſage to the contrary : Yet it has /@ion is wrong, 
been held, from the Title of the Act, That many ,., _ 
Welſh Cuſtoms remain, the Exglih Form of mi- hong _— 
niſtring Laws and Juſtice being obſerved. 

Bur there was no Queſtion but till the making 
that At, all the Welſh Laws and Cuſtoms allow- 
ed at Ruthland were in full Force. And this, tho 
Wales had been conquered at the Expence of the 
Ergliſh Nation ; (which cannot be ſaid of any 


part of the Indies) and is by the Statute of Ruth- 


land declared to be united to the Crown of England, 
as a part of the ſame Body. Au whatever Exg- 
liſþ-maz went to inhabit in Wales betore the Act 


-of Union, particularly introducing the Ezeliſh 


E 2 Laws ; 
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Laws; though he were within the: King's Domi- 

- nions, yet was he ſubject to the Laws and Cuſtoms 
of Wales. | 
Nay farther yet, W. 1. gave Power to ſeveral of i 

his great Lords to conquer what they could from if 
the Welſh Nation. Of which, to uſe the Words of | 


the learned Judg Doderidge ; q 
* The faid Lordſhips and Lands ſoconquer'd, were 4 
* ordain'd Baronies-Marchers, and had a kind of 0 


* Palatine JuriſdiCtion ereQed in every one.of themg 4 
* and Power to adminiſter Fuſtice unto their Tenants | 
*1n, every of their Territories; having. therein 
* Courts with divers Priv#edees, Franchiſes and Ime 
© munities : SO that the Writs of ordinary Juſtice, 
© out of the Kzzg's Courts were for the moſt part not- = 
*currant among them. Nevertheleſs, if the whole . |; 
* Barony had come in: Qyeſtion, . or that the Strife 
* had been between two Barons-Marchers, touching 
* their Territories or Confines thereof, . for want of 
© a Superior they had Recourſe unto the Kyzg their 
* ſupream. Lord. And in theſe and ſuch like Caſes 
* where their own Juriſdiction failed, Juſtice was 
*adminiſtred tothem in the ſuperior Courts of this 
*Realm. 
M.9.E.1. T find a memorable Record of this matter, 9. E. 
Coram Doran? 1., before the King in Conrncil. 
Ree tn 35" Gilbert of Clare, Earl of Glocefter, who claim'd 
- Clare Comes . to hold his Lands in Glamorgan, ficut regale quiduy, 
<2 0-4. as any thing Royal, or any. Royalty, by Order of 
res ſus in Gla- the King. was required to anſwer a Suit or Com- 
morgan fic rt- plaint againſt him. © But he pleads that he holds 
ext qi4u®, ©. thoſe Lands, of his own and. his Anceſtors Con- 
* queſt : by reaſon of which he conceiv'd that he 
ought not to an{wer any one for any matter 
« from thence, without the Judgment of his Peers 


of 


cc 
. 


A 
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© of England, and of the Marches of Wales ; who. 


&« uſe the ſame Liberties in their We/h Lands. And 
&-T find it reſted here. 

* Inthe 20th of the ſame King, inthe great Caſe 
between the [Earls of Gloceſker and Hereford: A 
Jury of Peers and others being ſummon'd ; the 
Peers not only refuſe to be ſworn, as being a- 


ga1alt their Priviledg, : but ſay, No like Royal Mays. 


dat ever came into thoſe parts for Cauſes concerning 
the'Marches, to be tried otherwiſe than according to the 
Uſages and Cuſtoms of thoſe parts. 


Platta Parl, 
20. Ef. 77 


Thus it appears that not only the King's, but the 
Subjeas Conquelts, enjoyed their peculiar Laws 


ang: Cuſtoms: .. | FR | 
As I know. not that.T ever'oppoled any Royal 
Prerogative: warranted by Axtiquity Or inamediate 


Neceſſity : neither do I, that I have here advanced 


any, not ſo warranted. - | | 

But if both Common and Statute Law, yield 
ſuch Countenance as I have ſhewn, for the King's 
prohibiting to trade. to particular Places, all but ſach 


as-he thinks fit, upon the Penalty of forteiting Ship 


and Goods ; and that this Forfeiture may be taken, 


at .leaſt under the Admiralty-Juriſdiction granted - 


to.the Company : If Martial Law in Relation to 


Fact  aring beyond the Seas,. may. be exerciſed * 


according. to the Rules -of the Civil Law, and .. 


it appears not that the Company.have gone be- - 


yond. thoſe Rules: If. yet. farther. the .Rights . 


and. Priviledges of . Engliſh-men may receive AL. 
teration, according to the Place to which they 


come, though within the King's Dominioas ; thea : 
to puniſh any Member of the Company, for pro- 
curing or ating under ſuch Powers as have.beea : 


complained of,, may ſcem very hard. . 
 APPE N- 


BOS 


os 
Os OT + <p 3 IE 


_—_— 


— 


LS 
* . ' X\ ; Be & : 
: Sy > EW FR Be Fon REN 
y ”\ | Gy, . - ' ; _ 

4 ', - [ ' . : - = 3 Us \ : 
_ % 4 v } \ > »$ ; F FF. & + 3: þ 

' c _ . (| 

, . 
Pi y —— k __ ; , : 
\ [ ji , , j \ 
| « 

- 


A Commiſſion for Martial Law, grant- 
..::ed to a Governor choſen by the Eaſt- 
\. India Company, 43 Elig. / 


*TLIZABETH by the Grace of God, Queen 
&.'y-, of England, France and Jrelazd, Defender of 
*the Faith, &c. To our Truſty and well beloved 
© Fames Lancaſter Eq; greeting. Whereas divers 
© of our loving Subjects have been humble Petitio- 
© ners unto us, for our Royal Afentto be granted 
* unto them, 'that they at their own Adventures, 
© Coſts and Charges, as well for the Honour of this 
© our Realm of Exglazd, as for the Increaſe and Ad. 
© yvancement of "Trade of Merchandize within the 
<* ſame;might Adventure and ſet forth certain Voya-« 
© ges to the Eaſt-Indies, witha convenient Number 
* of Ships and Pinnaces by way of Trafique and 
© Merchandizing. We gracioully inclining to their 
© humble Petition in that behalf, and favouring ſo 
} © 00da deſire and honourable Enterprize,have been 
'F < pleaſed to give Licenſe toour ſaid Subjetts to pro- 
© ceed in the ſaid Voyages;and for the betterenabling 
<them to eſtabliſh a Trade intoand from the ſaid 
©Eaſt-Indies, have by our Letters-Patents, under 
© our 'great Seal of Exzland, bearing Date at Weſt- 
* minſtecr, the laſt Day of December laſt paſt, incor- 
5 2 | * porated 


039). 
« porated our ſaid Subjefts by the Name of the Go- 
* vernor and Company of the Merchantsof Lowdos, 


* trading into the Eg Indies, and in the ſame Let- 
© ters, Patents, have given the ſole Trade of tie? 


© Eafts Indies for the Term of. fifteen Years, with di- 
© vers Priviledges and Immumities mentioned inthe 
© ſaid Letters Patents, as therein. more at large it 
© doth and may appear. , And whergasby VirtuegP 
© our ſaid Licenſe and Lettess-Patents;lo by, Ws)grant- 
«ed to them, they have, prepared and furnifhet.for 
6 this firſt Voyage towards the Eft-Indies, four feve- 
© ral Ships, with a convenient number of Mer- 
© chants, Mariners, and other our: ſaid Subjefts, to be 
© uſed and imployed 1n_the {aid Voyage, and have 
* choſen you the ſaid James Lancafter to be the prin- 
©cipal Governor or General of all the faid Mer- 
chants, Maripers, and other: our {aid Subjedts; 
* which are'or; {hall be ſhipped jinany of the ſaid 
« Ships : We graciouſly favouring the {aid - Enter- 
* prize, and approving and allowing of - their choice 
© of you to the ſaid Government, being defirousto 
© turniſh you with all fir and convenient Power and 
© Authority to rule and gouern all and.every our $ whjetts 
* imployed in this Voyage, by a due Obedience to be. 
*by them yielded unto you in the obſerving and exe- 
*cuting of all good Orders and Conſtitutions, as you 
* ſhall think convenient 7s ordazn and appoint, forthe 
* furtherance of the ſaid Voyage, tothe Honour of 
© Us and our Realm, and for the Adyancement of the 
* ſaid Trade. We do hereby {traitly charge and:com- 
* mand all and every Perſon and Perſons, imployed, 
* uſed, or ſhipped, or who ſhall be imployed, uſed, 
©on, {hipped, in this Voyage, in the faid four 
* Ships, or any of them, to give all due Obedience 
* and Reſpect unto you during the ſaid Yoyage, and 
tO 
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© to bear thetnſelves therein one-towards'another, in 
© all-good Order and Quietneſs,” for- avoiding any 
© occaſion that might breed Mutiny, - Quitrels- or 
© Diflention amongſtthem; tethe'Hinderance of the 
« 500d Succeſs which-is to be hoped for through God's 
* Providence of the {aid intended Voyage, and in De- 
© fault of ſuch Duty and Obedience, to be performed 
© towards you, ant for the Corre&tion' and+quench- 
-ing!ef fuch Mutiny, Quarrels'-or Difſentions that 
ſhall ov may grow or be moved by:the Diſorder, 
«evil Diſpoſitions, or Perverſeneſs of any of 'ttheAaid 
© Perſons: Wedo hereby authorize you,to chaſtize,cor- 
<re& and-puniſh all Offenders and Franſgreſſors in 
<that behalf,according to theQuality-of their offences, 
£xwith-ſuch Punifſhments as are commonly uſed in all 
Cour Armies by Sea, when the'Offencesare not capi- 
*ital; and for Capital Offences, as wilful Murder, 
which is hateful in; the ſight of- God, or notable 
< Mutiny, which is an Offence that may tend to the 
© Overthrow of the ſaid Voyage, the ſame. being 
* truly and juſtly proved againſt any of the Perſon or 
* Perſons aforeſaid ; We-do hereby give unto ' you 
full ' Power and Authority to uſe and put in Execution 
our Law, called Martial Law, in that Behalf : and theſe 
our Letters ſhall be-your ſufficient Warrant. and 
Diſcharge for the doing and: executing. of all and 
ſingular the Premiſes. In'Witneſs whereof we. have 
cauſed theſe our Letters to be made Patent. Witneſs 

our ſelf at Weſtminſter, the 24th'Day of Fanuary, 
in the 434. Year of our Reign, ----# 7525 
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_ Vid. Commiſſon Another of the ſame Nature wasgranted by F. 1 


6. 7an, 9. Jac 4 the nihth of his Reign. 
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